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ARTICLE |: DECLARATION OF RIGHTS, Section 23. Right of privacy.

SECTION 23.Right of privacy.

Every natural person has the right to be let alone and free from governmental intrusion into the person’s private life with respect to privacy of information and
the disclosure thereof, except as otherwise provided herein. This section shall not be construed to limit the public's right of access to public records and

meetings as provided by law.
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Public Proposal Filed by Former Supreme Court Justice Kenneth Bell




e “Every natural person has the
right to be let alone and free
from governmental intrusion
into the person's private life

except as otherwise
provide herein. This section FLORIDA

shall not be construed to PRIVACY

limit the public's right of

access to public records RESTORATION ACT

and meetings as
provided by law.”




The Florida
Privacy
Restoration

Act, Proposal
22, is about
two things

1) Restoring the original
intent of the drafters,
framers and people who
adopted the
amendment.

2) Restraining the
Florida Supreme Court’s
gross overreach by
ignoring the original
intent of the
amendment and
producing bad public

policy.
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Florida’s Privacy Right Found in
Article 1, Section 23




1972-1974.
Watergate Scandal

Wiretapping of DNC
phones by agents of
Nixon’s campaign...
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1974: Widespread
Wiretapping by the CIA

On December 22, 1974 the
New York Times reported...

“CIA directly conducted a
massive, illegal domestic

intelligence operation during
the Nixon Administration
against the antiwar
movement and other
dissident groups in the
United States...”




1973-1974: Internet protocol suite (TCP/IP) was
first developed and reported on by
Robert E. Kahn and Vint Cerf
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Late 70’s Rise of Facsimile Machines




As a result of growing concerns over government’s overreach
into the area of personal informational privacy, the U.S.
Congress created the “Privacy Protection Study
Commission”...




The purpose
of the

Privacy Study

Commission
was to
conduct a...

data processing programs, and
informational systems of
governmental regional, and private

“...study of the data banks, automatic

organizations, in order to determine

the standards and procedures in

information.”

force for the protection of personal

/




he commission’s final
report, “Personal Privacy
in an Information Age”
recommended that
states adopt freestanding
constitutional privacy
amendments to address
these growing concerns...

Personal
Privacy

in an
Information
Society




1977-1978
Constitutional Revision
Commission

“There is a public concern about how
personal information concerning an
individual citizen is used, whether it be
collected by government or by business.
The subject of individual privacy and
privacy law is in a developing stage.... It is
a new problem that should probably be
addressed.”

& - Florida Supreme Court Chief Justice Ben
F. Overton on July 6, 1977

|




Text for Article 1, Section 23 Proposed by the 1978 CRC

Section. 23. Right of Privacy. Every natural person has the right to be let alone and free from governmental
intrusion into his private life except as otherwise provided herein.



The 1978 Amendment was opposed by most daily newspapers
and media organizations because of concerns over public records.
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1978 CRC Privacy Amendment
fails with 43.1% of the vote

Florida Department of State
Division of Elections
November 7, 1978 General Election
Official Results

Constitutional Amendment

Revision of Florida Constitution (basic document)

Yes No
Total 623,703 1.512 106
% Votes 29.2% 70.8%

Declaration of rights (rev. of Art. I, Sec. 2)

Yes No
Total 1,002,479 1,323,497
% Votes 43.1% 56.9%



House Sponsor
Representative Jon Mills

“The goal is to provide individual and informational
privacy. The bigger government gets, the more it
tends to collect information on people. ... "Anybody
[governmental bureaucracies] who wants
information just throws it into forms," Mills said,
adding businesses and homeowners are inundated
with all sorts of official forms containing questions
that are not the government's business... Mills said
he would expect courts to express a conservative
view on the amendment's applicability. (emphasis

added)

"Right to Privacy Amendment Debated," --John Mills, legislative
sponsor of Joint Resolution on privacy, Florida Times-Union,
October 26, 1980.



Senator sponsor
Senator Jack Gordon

“Most people automatically assume you
have a right of privacy. But in the
increasingly sophisticated world we live in
with its wiretaps and excessive data
collection, this amendment says you have a
right to be left alone.”

- Knight-Ridder News Service, “Dull Amendments Cover Big
Issues” November 2, 1980



ARTICLE I
DECLARATION OF RIGHTS

Section 23. Right of Privacy. Every natural person has the right to be let alone and free
from governmental intrusion into his private life except as otherwise provided herein. This
section shall not be construed to limit the publi ¢’s right to access to public records and
meetings as provided by law.

BE IT FURTHER RESOLVED that in accordance with the requirements of section
101.161, Florida Statutes, the substance of the amendment proposed herein shall appear on
the ballot as follows:

Proposing the creation of Section 23 of Article I of the State Constitution establishing a
constitutional right of privacy.

Filed in Office Secretary of State May 19, 1980.



ARTICLE I

DECLARATION OF RIGHTS

Section 23. Right of Privacy. Every natural person has the right to be let alone and free
from governmental intrusion into his private life except as otherwise provided herein. g¥il8
section shall not be construed to limit the publi ¢’s right to access to public records and

meetings as provided by law.

BE IT FURTHER RESOLVED that in accordance with the requirements of section
101.161, Florida Statutes, the substance of the amendment proposed herein shall appear on
the ballot as follows:

Proposing the creation of Section 23 of Article I of the State Constitution establishing a
constitutional right of privacy.

Filed 1in Office Secretary of State May 19, 1980.
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State Constitution

Talbot D'Alemberte

Excerpt from the textbook “The Florida State
Constitution” by Talbot “Sandy” D’Alemberte

“After the wide-ranging proposals of that
commission met defeat in 1978, this provision
was taken up separately by the legislature in
1980 and passed by the electorate. Although it
was opposed by most media organizations in
the state on grounds that it might interfere with
Florida’s broad concepts of open government,
this section does not limit open government.”

Florida at Page 68



1980 Legislative Privacy Amendment passes by 60.6%
(a 17.5% increase in the vote)

Florida Department of State
Division of Elections

November 4, 1980 General Election

Official Results

Constitutional Amendment

Right of privacy (Art. I, Sec. 23)

Yes No
Total 1,722,987 | L T208 502
% Votes 60.6% 39.4%




The privacy amendment
was adopted 37 years ago
and the Florida Supreme
Court has produced 53
cases citing Article 1,
Section 23

Former Supreme Court
Justice Major Harding at
the CRC Declaration of
Rights workshop set forth
five categories of privacy
cases decided by the court.

1) Informational Privacy Rights
2) Rights of Parents

3) Right to Refuse Medical
Treatment

4) Right to Abortion

5) Right to Free Movement



A summary of privacy cases in Florida

TOPIC 4 of cases % of total Privacy Right Found?
Cases Vs Mo
Informational Privacy 23 47.92% 1 22
Parental Rights 10 20.83% 9 1
Abortion 4 8.33% e 1
Free Movement 3 6.25% 2 1
Right to Refuse Medical Treatment 3 6.25% 3 0
Miscellaneous Rights Denied 6 12.50% 0 6

Dicta «

Privacy Right Found 18 33.96%
Privacy Right Denied 31 58.49%
Privacy Right in Dicta 4 7.55%
TOTAL 53 100.00%




Informational Privacy

e 23 Florida Supreme Court cases involving
informational privacy.

e QOut of all 53 cases decided by the court over a 37-
year period, an informational privacy right was found
in only one case-- Rasmussen vs South Florida Blood
Service, 500 So 2d 533 (Fla 1987)

* |In the Rasmussen case, the court found an
informational privacy right for those who contracted
the AIDS virus and then donated blood inflecting Mr.
Rasmussen.




Parental
Privacy Rights

9 Parents Rights Cases

e 2 contract cases

- Can a parent waive a
child’s contract rights?

- Answer NO.

e 7 grandparents rights cases

- Can a grandparent
override parents rights?

- Answer NO.




Right to Refuse Medical
Treatment

3 Right to Refuse Medical Treatment Cases

1)  Public Health Trust of Dade County v. Wons (1989)

Right to privacy includes right to refuse blood transfusion based on religious
beliefs

2) Inre Guardianship of Browning (1990)

Surrogate or proxy may exercise right to refuse medical treatment

3) Matter of Debreiul (1993)

Hospital may not override patients privacy right to refuse blood transfusion
even if new born baby’s life is at stake in pregnancy




Right to Abortion

4 Abortion Right Cases

1) InRe TW. A Minor (1989)

Held parental consent laws unconstitutional

2) Renee B. v. FL Agency for Health Care Admin (2001)
Held no right to public funding of abortion

3) North FL Women’s Health & Counseling v. State (2003)
Held the parental notification statute unconstitutional

4) Gainesville Woman Care, LLC, et al. v. State (2017)

Opined that the 24 hour reflection/waiting period before abortion
is likely unconstitutional




Mext, do you favor or oppose each of the following proposals? A law
requiring women under 18 to get parental consent for any abortion

Favor Oppose Mo opinion
% %o %
2011 Jul 15-17 Fill 27 2
2005 Nov 11-13 69 28 3
2003 Jan 10-12 s, 24 3
1996 Jul 25-28 74 23 3
1992 Jan 16-19 70 23 7

GALLUP

Gallup Polls show the public favors parental consent laws
before doctors perform abortions on minor girls.

69% -74% support




Mext, do you favor or oppose each of the following proposals? A law
requiring women seeking abortions to wait 24 hours before having the
procedure done

Favor Oppose Mo opinion
% % %
20117 Jul 15-17 69 28 3
2003 Jan 10-12 78 19 3
1996 Jul 25-28 74 22 4
1992 Jan 16-19 73 23 4

GALLUP

Gallup Polls also show the public favors 24-hour waiting
and reflection periods before abortions are performed

69%-74% Support




Legal Memo

from CRC Staff
William Hamilton
to William Spicola

“The primary concern of the
1977-1978 CRC was that
technological advances in
communication rendered
private citizens more
vulnerable to government
intrusion.”



Legal Memo

from CRC Staff
William Hamilton
to William Spicola

“Abortion does not appear to
have been a concern of the
Commissioners or the
Legislature when they were
considering a State
Constitutional Right of Privacy.
The same could be said for the
newspapers and the citizens
who wrote to the CRC.



In Gallant v. Stephens, 358 So. 2d 536 (1978), the Florida Supreme Court held and
reaffirmed long standing precedent dating back to 1960 that the intent of the
framers and the people adopting it must be ascertained before interpreting a

constitutional provision.

“In construing provisions of the Florida Constitution, we are obliged to ascertain and effectuate
the intent of the framers and the people. State ex rel. Dade County v. Dickinson, 230 So. 2d 130
(Fla. 1969); Gray v. Bryant, 125 So. 2d 846 (Fla. 1960). Where possible, we are guided by
circumstances leading to the adoption of a provision. In this case we have attempted to discern
the rationale which led to the adoption of the last sentence in Article VII, Section 9(b). Its
history in the 1966 Constitution Revision Commission and in the Florida Legislature supports
appellee's view of its import.

“It is reasonably clear from the minutes and notes of the Commission, and from the reports of
the Legislature, that the focus of the last sentence of Section 9(b) was the delivery of municipal-
type services by counties to all county residents, rather than the more narrow delivery of
services solely to residents of intra-county municipalities.” Gallant at

(emphasis added)


https://law.justia.com/cases/florida/supreme-court/1969/38968-0.html
https://law.justia.com/cases/florida/supreme-court/1960/125-so-2d-846-0.html

State vs JP. 907 So. 2d 1101 (Fla. 2004)
Juvenile Curfew Ordinance

Struck Down using Privacy Clause

City of Tampa passed a curfew ordinance seeking
to further the following interests:

1) “the protection of juveniles, other citizens, and
visitors from late night and early morning
criminal activity;

2) the reduction of juvenile criminal activity; and

3) the enhancement and enforcement of parental
control over children.”

Florida




Justice Raoul
Cantero Dissenting...

“The majority essentially holds that
minors have a fundamental right to
roam in public unsupervised during
any time of the day or night. This
would protect a minor’s right to be on
the street in the middle of the night,
regardless of the costs to the
community in the form of higher
crime rates, law enforcement costs
and other negative consequences.
Neither the record in this case nor
common sense suggests that the
purported independence of juveniles
to be out in the public during the late
night and early morning hours
constitutes such a fundamental right.”




Wiyche vs State, 619 So. 2d 231 (Fla. 1993)
Prostitution Loitering Ordinance
Struck Down Using Privacy Clause

“Prior to enacting this ordinance, the
City evidently recognized that people
were loitering in public areas for the
purpose of engaging in illegal acts, such
as prostitution or lewd or indecent
acts. The City has an obligation to
protect its streets and its citizenry from
the harm that frequently results from
this type of activity, and the City
responded by enacting an ordinance
aimed at preventing the harm.”

Florida




Justice Parker Lee
McDonald Dissenting

“It is reasonable to consider
criminal activity taking place on
public streets in full view of
citizens and individuals, such as
minors, who may be endangered
or negatively influenced by such
acts, as constituting a more
severe offense than those crimes
committed elsewhere.”







...because of
federal law
Privacy Rights

involving conduct
mirrors Florida’s
cases on privacy.

ABORTION RIGHTS

STATE:

In Re TW, A Minor (1989)
(Fundamental right to
abortion)

FEDERAL:

Roe vs Wade (1973)
(Fundamental right to
abortion)

RIGHT TO REFUSE
MEDICAL TREATMENT

STATE:

Dade County v. Wons
(1989) (Right to refuse
medical care)

FEDERAL:

Washington v. Glucksberg
(1997) (Right to refuse
medical care)

PARENTS RIGHTS

STATE:

Sullivan v. Sapp (2004)
(Grandparents have no
visitation rights)

FEDERAL:

Troxel v. Granville (2000)
(Grandparents have no
visitation rights)




In all of these cases there is an
overreach which produces bad policy
endangering children, undermines
narents & communities and efforts of
aw enforcement, the majority of the
~lorida Supreme Court neglects to
apply its own precedent in order to
interpret Article 1, Section 23.







Anti-Defamation League

ACLU “abolishing a woman’s constitutional
right to an abortion”

“Rights that we
have enjoyed and and

relied upon for ) , o
decades will Undermine a parent or guardian’s right

disappear.” to child rearing such as the right to

A rg U M e ntS | N home sic::hool o:c p;ovids alt’?rnative
Opposition to ¢
P I'O p O S a | 2 2 Freedom of Press Foundation News Media

“Equally troubling is the potential Organizations & Editorial
for the courts to hold that certain Boards Opposed

information is ‘private’ pursuantto =
the revised privacy right and thus
not subject to disclosure under 1980 Privacy Language

Florida’s public records law.” 2018 Privacy Language

1978 Privacy Language




Article 1, Section 23 Privacy Right Cases

4%

Informational Privacy Parental Rights Abortion Right to Free Movement Right to Refuse Medical Treatment




Legitimate informational
privacy issues are being ignored.

Instead, the court is abusing
the right to privacy which is

* Endangering children

* Eroding parents rights

* Undermining community values

* Interfering with law enforcement’s
ability to fight crime.

Information

Protection
Data

Privacy



YES 2

Restore

PRIVACY

Vote YES on 2
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